ed the constitutional moment, along with the turbulence of the present, and its immediate needs and concerns.
Operationally, constitutions entrench those things that are supposed to be relatively immune to change. In a very real sense, a constitution is an anti-democratic instrument.' Like all of you, I believe that democracy and its concomitant, majority rule, are the only appropriate forms of government for a decent society. But, as we see in Eastern Europe today and have seen for two hundred years in the United States and elsewhere, democracy is a very imperfect form of government. It seems so inefficient. It involves so much talk and often seems to get nowhere. Democracy is nevertheless a system that most want, for only democracy offers the possibility of freedom and self-determination.
Pure democracies are dangerous, however. They can be brutally intolerant of minorities and dissenters. A "rigid" constitution that limits majoritarian power is thus a necessary counter to majority rule, to remove certain things from changing and fluctuating majorities so that they will stay relatively fixed over time.
What are these things? What is it that a nation must keep relatively unalterable if it is to function efficiently while being true to itself, faithful to what the nation would like to be and to attain? For a free society, this class of relative unalterables must include protection for the rights of individuals and minorities. If the democratic process is to work, it must include protection for all those who may run afoul of the majority's ideas and values and who must therefore be protected if the society is to be and to remain free. A bill of rights, of course, serves as the vehicle for this, and almost every civilized nation today has one in its constitution, often right at the very beginning.
Also in need of permanence is much of the basic governmental structure, on both the overall national level and the relationships between the national government and its constituent units. These structures must obviously be relatively stable so that the country can function, and so that people can know and rely upon the rules of the game. Structural matters deal with the distribution of powers within and among governmental power centers, however. They are, therefore, the most difficult to agree on, and are often the subject of political struggles. The constitu-tional arrangements that result from these struggles are often compromises and deals that are absolutely necessary if any constitution at all is to be agreed upon. Such arrangements often reflect merely temporary political power relationships and can be far from ideal. 2 And I believe, as most of the world does, that in a modem industrial society it is also necessary to entrench economic and social rights, if only because civil and political rights are not safe when people are hungry, unemployed, or sick, and there is nobody and nothing to care for such people. The 1992 Los Angeles riots and many earlier and current urban troubles in the United States provide ample evidence of this. Every country, however, has more than enough evidence of the links between want, disorder, and repression.
There is not much disagreement about what these economic and social rights are. They include the right to work, to a job, to a minimum wage, to equal pay for equal work, to welfare, to housing, to clothing, to education, to health care, to leisure, and to special care for children? In their most controversial form, these rights represent not merely claims on government, but claims on government for something new, something that does not already exist. In this aspect, some of these rights require government to create programs, usually to spend money and perhaps other scarce social resources, and often to order priorities in ways it 2. This brings up one piece of advice that I give to Eastern Europeans (advice that is usually ignored). A constitution should not be made too difficult to amend in its early years, since whatever is done at the beginning may turn out to be mistaken -either too tied to events occurring at the time the constitution is written, or in some other way inadequate for the long run. A constitution should be relatively easy to change, so that a nation can respond to changing times and benefit from learning, sometimes fairly quickly, that certain approaches do not work. Experience everywhere shows that if those changes are not made at the beginning, it becomes almost impossible to make them later, as groups within the society learn to live with and build on the mistakes. The United States did not do that, and we suffer for it. For example, we created an electoral college. Within three or four years it became very clear that it was not a very good device. Nevertheless, it has been politically impossible to abolish, and we still have it. There are other things that we have that we probably would not write today that we are stuck with, and that is true with almost all nations. If certain matters should, however, be unalterable such as the basic rights, this can be specifically provided for, as in the German Basic Law, or by excepting these matters from the provisions that are easily changed in the early years.
3 might not otherwise do. The constitutional problems raised by these economic and social rights revolve primarily around constitutionally requiring the government to create social and economic programs which it has not yet established, and to meet needs that its people ordinarily cannot cope with on their own.
Although economic and social rights appear in a great many founding documents and charters, controversy has arisen in some quarters about including them in a constitution. The German Basic Law of 1949, heavily influenced by the United States, contains very few such rights," and much controversy has arisen over whether to include a more complete set of such economic and social rights in a new constitution for a unified Germany. The very conservative government of the Czech Republic, led by Prime Minister Vaclav Klaus, a disciple of Margaret Thatcher, does not want such rights in a new Czech constitution, (though he may be forced to accept them as a political compromise). And the United States Constitution, now being interpreted by a very conservative, market-oriented Supreme Court, is being read to exclude almost any sort of governmental social obligation to the American people.' Indeed, if asked, most American lawyers would be inclined to share this view and to insist that constitutions and bills of rights be primarily negative legal instruments that simply limit governmental power and do not impose affirmative obligations.
The analytic arguments against including such rights in a constitution are succinctly stated in a recent article by Professor Cass R. Sunstein of the University of Chicago Law School, the home of market economics thinking in the law, though he, unlike Professor Richard A. Epstein, who is commenting on this paper, is not one of its more fervent advocates. It will be useful to set out Professor Sunstein's brief statement in full during the course of this paper, since much of the rest of this paper will be a commentary on that.
Professor Sunstein's first concern is that: to state aspirations and impose positive duties-prominent of course in the Soviet Constitution-runs the risk of turning a constitution into something other than a legal document with real-world consequences. It is important to remember that if it is to create rights realistically enforceable in the world, a constitution should not list all things to which a country aspires.
It should limit itself, for the most part, to rights that it is genuinely able to enforce. A constitution that creates positive rights is not likely to be subject to judicial enforcement, because these rights are vaguely defined, simultaneously involve the interests of numerous people, and depend for their existence on active management of government institutions-something for which judges are ill-suited."
The first of these problems, the difficulty of judicial enforcement, does not apply to all of these economic and social rights, however. Some of these rights do not involve creating new government programs at all but are only applications in a social and economic context of what we usually call "negative rights." Such rights deny power to the government or to private parties. This includes, for example, the right to strike or the right of labor to organize. To assert such rights is to say that these are things that people want to do on their own, and all they want from the government is either to stay out or, as with any other private interference with rights, to prevent somebody else from unfairly interfering with what they want to do. Thus, for example, to declare that employees have a right to strike is only to say that if someone wrongly interferes with a strike, the employees can go into court and get a court order to stop that interference. Obviously, the definition of "wrongly" requires interpretation and development, but courts do that all the time with both statutory and constitutional language and, in the common law tradition, with respect to rights in tort and contract law.
Such negative rights account for many of the economic and social rights at issue here. To put them into the basic charter simply constitutionalizes what we usually do now by legislation. It does not involve any allocation or reallocation of public resources, except perhaps for the enforcement apparatus, which is likely to be minimal.
There is another group of rights that also raises few enforcement problems. This group includes rights that do not require that the government create something new at state expense, but only that it require private people to do what the law usually requires them to do. This applies, for example, to the right to a safe workplace. It is not uncom-6. Sunstein, supra note 1, at 14 (emphasis added).
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mon for government to insist that unsafe conditions, a form of public nuisance, be changed. 7 Indeed, that is often what governments do by statute, and in terms no more explicit than what appears in some of these constitutions s Similarly, a constitutional insistence that employees be paid a minimum wage usually presupposes that a minimum wage has already been set. And the right to equal pay for equal work is a demand for some kind of equality. This is the kind of demand that courts have to deal with all the time, hard as it may be, if they are to give meaning to the guarantees against discrimination that exist unchallenged in all constitutions.
The economic/social rights that raise the most difficult problemsdifficulties with judicial enforcement, alleged interference with the legislative process, of allocating scarce national resources among different needs -include such matters as the right to an education, to health care, to a job, to social security for the elderly and the disabled, to housing, to subsistence, and to food and clothing. As I noted above, these rights may call on government to create something that was not there before, to provide something that the private sector is probably not adequately providing, to spend money or other resources, and perhaps to reorder legislative priorities. This group also includes what have come to be called among human rights specialists "third generation rights" such as the right to a clean environment or to consumer safety. All these do indeed raise quite different considerations from the rights discussed above.
In the eyes of some people, these rights are vestiges of Communism." While this may indeed be true of certain countries emerging from Coin- [w] omen, adolescents, and handicapped persons are entitled to increased protection of their health at work and to special working conditions") with the Occupational Safety and Health Act, 29 U.S.C. § 654(a)(1) (1988) (providing that "[e]ach employer shall furnish to each of his employees employment and a place of employment which are free from recognized hazards that are causing or are likely to cause death or serious physical harm to his employees").
W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS,
9. Cass R. Sunstein, Something 014 Something New, I E. EUR. CONST. REV. 18, 20 (1992 it has prevented the government from cutting them off. Thus, when Pennsylvania tried to cut off all welfare benefits to a fifteen-year-old, when Maricopa County, Arizona, refused hospital care to recent arrivals, and when the federal government denied food stamps to households in which not all the members were related, the Court, often by top-heavy majorities, insisted that the benefits be provided.' 3 In a rather odd turn, the Court has refused to require equality of benefits, but a total denial of basic necessities to some, when they are made available to others, is apparently beyond the pale.
Some of these positive rights have even been given explicit constitutional status. All but one or two of our state constitutions, for example, include the right to an education."' Some courts have used this right to equalize school financing. The United States Supreme Court refused to do this, however, even though it has insisted that a state cannot totally deny the children of illegal aliens an education." The right to subsistence has also been subjected to judicial enforcement. Some twelve state constitutions set forth a state constitutional obligation to care for the sick and needy." Although some state courts have virtually ignored such provisions, New York has used Article XVII of the New York State Constitution to develop a right to welfare. Article XVII provides: "[t]he aid, care and support of the needy are public concerns and shall be provided by the state and by such of its subdivisions, and in such manner and by such means, as the legislature may from time to time determine."" ' New York's highest court, the Court of Appeals, has ruled that Article XVII of the New York State Constitution requires that the legislature not deny aid to needy individuals on the basis of criteria unrelated to need.s This is, of course, another case where the issue could have been treated as a discrimination matter, but in the modem welfare state, that holds for many economic and social issues.
Even the United States Constitution contains some positive obligations, though not of the economic and social variety discussed here. Thus, the Seventh Amendment requires the federal government to provide jury trials in civil and federal cases even though, unlike in a criminal case, the state is not directly involved. And in the criminal context, the Supreme Court has required the state to provide counsel," 9 trial transcripts and other aids to defendants.' Indeed, it can be said that an organized society always makes a claim on government to create institutions and programs "to provide for the common defense [and] promote the general welfare," including the protection of property. The fact that these latter are not conventional economic and social rights is unimportant. The point is that we do demand that the government provide certain things, and to that end obligate it to create certain programs, because we believe that as citizens we are entitled to them. [VOL. 8:551
Moreover, not every right must be judicially enforceable. There are rights in the United States Constitution that are not judicially enforceable. For example, because of our political question doctrine, a citizen's right to a republican form of government in Article IV is not judicially enforceable." There are other provisions in our Constitution which, we are told, must and should be left to the political process because of standing problems." In the 1940s and 1950s distinguished jurists like Justice Felix Frankfurter told us again and again that we should not look to the courts for resolution of all the problems of society. Our Supreme Court may be going back to Frankfurter's view at this time. I happen to think that they underestimated what the courts can do, particularly when helped by legislation.' But there are nevertheless rights which are not judicially enforceable, but only politically enforceable.
Where political enforceability is concerned, putting such rights into the constitution is not an empty gesture. It can be a great help. In the typical bargaining and battle that goes on in the political process, something that is claimed as a right is likely to be considered to be more worthy than something that is only an aspiration, a hope, or an interest group demand. Those who call for enforcement of what is deemed a right can invoke a constitutional and legal obligation to have S. 166, 179 (1974) (holding that a federal taxpayer did not have standing to sue for grievances common to the public in general and that some constitutional claims were intended not for the judicial but rather solely for "the political process"). Richardson argued that the Central Intelligence Agency Act, which provided that appropriations and spending by the CIA be kept private, violated Art. I, § 9, cl. 7 of the Constitution which states that "a regular statement of account of the receipts and expenditures of all public money shall be published from time to time. 1971, 1975a-1975d, 2000a-20001-6 (1988) (prohibiting discrimination based on race, color, religion or national origin). The Act has been an enormous success, as has the Voting Rights Act of 1965, 42 U.S.C. § § 1971, 1973-1973p (1988) , and other civil rights laws, though much remains to be done. that claim met, and this is likely to have political significance. I think that the American health care debate would be very different if a national health care program were a right rather then a matter of merely legislative grace.
Putting such rights into a constitution can also enhance their force when legislative or other issues that involve such rights are raised before the courts. Thus, in the United States, labor picketing is given special protection because it is considered a form of speech, which is protected by our Constitution.' Constitutionalizing such rights can thus serve as a guide for interpreting such legislation and for devising additional legislation. ' Constitutionalizing economic and social rights will, of course, also make a constitution much longer, and this often bothers American lawyers who believe that constitutions should be brief and spare, with much left for judicial interpretation and development. But if a constitution is to serve as a meaningful support for judicial and other forms of constitutional protection, length is unavoidable. A brief constitution is appropriate only for a developed society, which already has strong institutions that can be relied on to fill in the lacunae, like a powerful Supreme Court or an executive and legislative branch committed to democracy and liberty. New states do not yet have such institutions. After all, it took the United States Supreme Court one hundred and fifty years to begin to make our Bill of Rights judicially significant, and new democracies do not have that kind of time.
For this reason, few new constitutions have been brief. Some, however, have gone too far in the opposite direction and have tried to micro-manage the society through the constitution, a practice which is very unwise. For example, the Ukrainian draft constitution grants workers not only a right to leisure, but mandates a forty-hour week. That is excessive. Experience with United States state constitutions which often have such fine details, has shown that the detailed provisions often become outdated very quickly and become a hindrance, requiring constant amendment. These amendments, in turn, are often very technical and incomprehensible to most. For these and other reasons, constitutions should not try to get into the fine points of economic or social policy. That is for the normal democratic process, in response to the everchanging nature of economic and social reality.
It is suggested, however, that:
24. Thomhill v. Alabama, 310 U.S. 88, 103 (1940) . 25. THE WEFARE OF CTzIENs 8 (Anna Coote ed., 1992).
[t]he existence of unenforceable rights will in turn tend to destroy the negative rights-freedom of speech, freedom of religion, and so forth-that might otherwise be genuine ones. If some rights are shown to be unenforceable, it is likely that other rights will be unenforceable as well."
6
The possibility that if some rights are not judicially inforceable, this will somehow depreciate the value of other rights is indeed a troubling possibility. Happily, there is no evidence for that. To the contrary, courts have often refused to enforce certain rights in this country and elsewhere, without any impact on the enforcement of other rights. Courts enforce those rights that they think important and do not worry very much about those rights that they think unimportant or unenforceable.
But, it is said, economic and social rights are very "vague". There is hardly anything unique to such rights, however. Constitutional rights are usually written in general terms, and we depend on the courts to give them specific substance. Taking the United States Constitution, for example, one cannot have the slightest idea of what American constitutional law is like by simply looking at that very brief document and its generally stated rights. What in the world does "due process" mean? What is an "unreasonable search"? To answer the most basic questions, you must examine close to five hundred volumes of the United States Reports.
This, of course, is not a complete response. The vagueness of provisions in other constitutions doesn't eliminate the problems it causes. For example, how would a court deal with the "right to work"? What does that mean? Must the state provide jobs? Will it be able to afford to? How can it be forced to do so, even if that is the proper meaning of the phrase?
Obviously, any interpretation will depend on the total legal framework of a country, but it seems to me that a court is likely to conclude that the provision means either that (1) neither government nor private parties should erect impediments to the opportunity to work, such as racial discrimination, arbitrary requirements, etc., or (2) the state should provide public service jobs that pay a decent minimum wage and which, if offered, meet the constitutional obligation. If the state is too poor or is otherwise unable to provide such jobs, it may be that this right, like others, is judicially unenforceable because although it is indeed a consti-26. Sunstein, supra note 1, at 14-15.
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ECONOMIC & SOCIAL RIGHTS tutional right, its implementation is a matter of discretion, as is true of the other non-judicially enforceable rights discussed above.
Including these rights in constitutions may encourage people to feel that they are entitled to them. Professor Sunstein puts it this way:
[P]ositive rights [work] against the general current efforts to diminish the sense of entitlement to state protection, and to encourage individual initiative and self-reliance. Both markets and democracy tend to develop these highly salutary characteristics. Sometimes liberal constitutionalism is praised because it responds accurately to "human nature," and does not try to tinker with it. There is undoubtedly something to this idea; efforts fundamentally to revise human character are usually doomed to failure. But liberal constitutionalism might be defended precisely on the ground that it has healthy effects on human character. N rkets and democracy tend to create certain types, with many valuable characteristics: ' I do not find this a problem. People are entitled to get from their government and the tax money that is collected from them what they consider vital, whether it be an adequate defense or an adequate educational or health care system. On the other hand, there is no sign that putting such rights into the Czechoslovak Charter of Fundamental Freedoms has dampened the market policies of Prime Minister Vaclav Klaus or the Czech people's entrepreneurial impulses.
Finally, it has been argued that constitutionalizing such rights will interfere with the market economy." I doubt it. But if there is such interference, it is not from merely putting these rights into a constitution. Whatever interference occurs will result from the very existence of these programs, not from their sources. Governmentally provided education, whether it derives from the constitution or in legislation, costs money and sets up certain governmental structures.
The only real issue raised by the concern for markets is whether government should get involved in these matters at all, whether by legislation or constitutionally. And as to that, I believe that is exactly what government should do, because the market economy left to itself produces dreadful maldistribution and damage, as even opponents of constitutionalizing such rights recognize.' Almost every nation in the world has come to this conclusion because nowhere in this world is there an unregulated, uncontrolled market economy. It comes down to 
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whether you think these social and economic benefits are important enough to entrench in the nation's basic charter so that the state must provide them, just as it provides other benefits of society. And I think most of us do.
Putting such rights in the constitution would also help avoid certain difficult constitutional problems in the United States and perhaps elsewhere. For example, we have a serious problem arising out of what are called unconstitutional conditions in which the basic question is this: since the government does not have to give you a particular benefitmoney or something else -what conditions can it impose on you before it will do so? Can it require you to give up your right to speak freely on matters related to the benefit grant? Can it require you to refrain from certain behavior having some remote relationship to the grant? It is a terribly difficult problem, and the courts have had a great deal of difficulty drawing lines between what conditions can be imposed and what cannot." If the government must give it to you as a matter of constitutional right, however, then it probably cannot impose such conditions except within certain narrow limits, such as ensuring that the purposes of the grant are being met.
Constitutionalizing such rights would also avoid deplorable decisions like the recent United States Supreme Court DeShaney case. There, the public welfare department knew that a child was being beaten to death, did nothing about it, and the United States Supreme Court said the state had no obligation to do anything about it. If our Constitution had a provision for establishing a child's right to special care, as so many foreign constitutions do, 33 such an outrageous decision would be very unlikely.
These are the reasons why I think economic and social rights belong in any modem constitution. To some extent they are there already in most constitutions, because those nations that have signed such international treaties as the Covenant on Social, Cultural and Economic Rights Special protection of children and adolescents is guaranteed."). See also GRUNDOG.ETZ [Constitution] [GG] art. 6(2) (F.R.G.) (stating that "[tlhe care and upbringing of children are a natural right of, and a duty primarily incumbent on, the parents. The national community shall watch over their endeavors in this respect") (emphasis added).
